Inspector Broome, supplementing the factual allegations in
the citation, testified that this violative condition was in
plain sight.  It should have been known to respondent.  In
addition, the inspector had previously advised the company that
it was not in compliance concerning the V-belt.  No citation had
been previously issued for this condition because the plant was
not then operating (Tr. 12-14).

The same wash screen appears in this citation as in the
previous citation (Tr. 13-14).  The V~belt drive is 5 1/2 feet
from the walkway; the pulley itself is-directly in the center of
the walkway (Tr, 15; Exhibit E-ll).

This condition could cause injuries ranging from bruised
fingers to the loss of a hand (Tr. 14-15).

Respondent's witness Larry William VanWerven testified that
inspectors on previous occasions had not required guards for the
conditions cited here (Tr. 35-38).

Discussion

The facts establish a violation of Section 56.14-1. On the
facts of the case see the Commission decision of Missouri Gravel
Company, 3 FMSHRC 2470 (1981).

Respondent's defense is generally asserted as to all the
guarding citations.  It is in the nature of a collateral estoppel
against MSHA because the inspectors did not previously issue
citations for these same violative conditions.

The fact that citations were not previously issued for
violations of the guarding standard does not invoke the doctrine
of collateral estoppel.  The inspectors have different areas of
expertise and it may well be that for some particular reason a
violative condition is (or is not) brought to an inspector's
attention.  The doctrine cannot be invoked here to deny miners
the protection of the Mine Safety Act.  I have previously refused
to apply the doctrine in similar circumstances.  Servtex
Materials Company, 5 FMSHRC 1359 (1983); Kennecott Minerals
Company, WEST 82-155-M (August 19B4); see also the Commission
decision in King Knob Coal Company, Inc., 3 FMSHRC 1417 (1981).

Respondent generally raised this issue and this ruling
applies to Citation 588716, 588717, 588718, infra.

The citation should be affirmed.$613) will not affect
